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No.BMRDA/MLG/74. '~~~ . BOMBAY METROPOLITAN REGION
AL -~ ... DEVELOPMENT AUTHORITY,

W .+ ., Plot Nos.C-14 & C-15,

- Bandra-Kurla Complex,
Bandra(East), Bombay-400 051.

Date : 12th August, 1994.
" riye’ filnutes of the 74th meeting of the Bombay
Métropolitan ngion'Developﬁent Authority held on the
18th June, 1994, are endiosed.

~Members are requested kindly to intimate their

objections, if any.

e 2d adce
( M. R. TIIKE )

- .. BECRETARY
EXECUTIVE COMMITTEE.

To's

All Members.

INVITEE  :

The Principal Secretary (ULB) to the Government of

Maharashtra, Urban Development Department,
Mantralaya.

Copy to :
The Legal Adviser, B.M.R.D.A.

The Officers of B.M.R.D.A.
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ITEM NO., 1 . Confirmation of the Minutes of the
last (73rd) Meeting of the Authority.

The Minutes were confirmed.

dini Ap=A TS

LIEM NO. 2 : Action takem on the Minutés of the
~'last (73rd) Meeting of the Authority,

The action taken report was noted!by the Authority.

ITEM NO. 3 : Disposal of two Commercial Plot Nos.C-26
i i BRI and C-27 in International Finance and
Business Centre in 'G' Block of the
Bandra-Kurla Complex, by inviting sealed
tenders by public advertisement.

While ihtrdducing the Item the Metropolitan Commissioner

informed the Authority that tenders were invitead by public
advertisement for disposal of Commercial Plot of land
Nos.C~26 and C~27 in International Finance and Business Centre

(IFBC) in 'G' Block of Bandra-Kurla Complex (BKC). In response ]

seventeen tenders were received for plot of land No.Cs26,8nd
eleven tenders were received for plot of land No.C-27 as
listed in the Statements 'A' & 'B' to the Item Note. He added
that )the tenders, one submitted by Bjibhishan Finance and
Irading Private Ltd., and registering the offered premium at
%.80,70,89,821/~ for the plot of land No.C-26 and the other
submitted by Tacit Finance and Investment Private Ltd,, and
registering the offered premium at Rs.85,20,97,864/~ for the
plot of land No.C-27 were fow.i to be ranking the highest.

DB The Metropolitan Commissioner further stated that he
had called for certain documents from each of these two
highest tenderers and his findings of the enquiry based on
such documents are recorded in paragraph 11 of the Agenda
Note as fpllows 1=~

"(a) M/s. Bibhishan Finance & Irading Pvt, Ltd, which
was incorporated under the Companies Act, 1956,
as limited company, on 12.03.1992, have shown a
losg for the year i992-93 of Rs.55,325/~ in their
profit and loss account for the period ending
51.3.1993. 1In the Balance Sheet they have shown
their authorised share capital of Bs. 50,000/~ and
issued subscribed capital of 200 rupees (20 equity
shares of Rs. 10/~ each). They have informed that
they are carrying out the activities such as
finance trading, hire purchase and leasing and
that the built-up area of 11,520.05 Sq.Mtrs. in
respect of Plot No.C-26 will be allotted to the
members of the proposed co-operative society who
fall under the eligible categories as stipulated
in the tender booklet.
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. Companieg (Reserve Bank) Direntions, 1977 and should

M/s: Tacit Finance ¢ Investment Pvt, Ltd, which

was incorporated limiteqd Ompany in July 1989,
haveishown a loss of &.5,%56/— for the year

énding 31.3.1993:; They have consistent]y shown
loss for the year 1990-91 (Rs.30,251/-),

199199 (ns.23,789/~) and 1992-93 (Rs.59,196/-).
In the balance sheet they have Shown authorjgeq
Share Capital of Rs.« 20 lakhsg ad subscribeqd
capita]l of %.6,71,000/~. They have informeq
hat the cOmpany ig €ngaged in the business of
finance and investment. They have further
informeqd in theirp letter referred to above

that the built-up area of 11,438.63 Sq. Mtrg,
in respect of Plot No.c-27 Shall be allotted to

3.3, The Metropolitan Commi asioner added that he had
€Xamined, jin consultation witp the Advoeate General of thpe
State of Maharashtra and Shri Suresh Shroff, the Partner

Amerochanq And Mangaldag

& Hirala)l Shroff & Co., the eligibility 0f the sajq

tenderer—COmpanies and the validity of their Tespective
tenders, gHe stated that both the Advocate General ang

Prescribed in the bpreface as g)g4 condition 11 of the Booklet
bublished by the Authority, Particularly to condition (ij)
stipulating expressly that the tenderep fhould be Non

be
éngaged in the business'of leasing, hire burchase op any

other fornm of lending activity,

of leading, hire burchase or other form of lending activity

- to qualify to pe g Non—Banking Financéal Company,

Shri K.N, Patel, Legal Adviser, Present at the Meeting
as the Special Invitee to expresg hig opinion, Shri Pate}

' cee.od/-
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made the following statement :-

IIA.

- & 1=

The Authority is a body -corporate constituted

and established by an act of the State Legislature
called the Bombay Metrogolitan‘Regioﬁ Development
Authority Act, 1974, and is essentially a statutory
body. By virtue of sub-section (2) of Section 3 of
the said Act, the Authority is invested with the
power and authority to acquire, hold and dispose of
both moveable and immoveable property. To canalise
such power, the Authority has, in exercise of its
power under Section 50 of the said Act, framed a
self-regulating code called the Bombay Metropolitan
Region Development Authority (Disposal of Lands)

‘Regulations, 1977. It is in pursuance to clause (ii)

of Regulation 4 of the said Regulations that the
Authority invited competitive tenders by public
advertisement.

The Authority is acecordingly the instrumentality of
the State within the meanling of Article 12 of the
Constitution and owes .a constitutional duty to
ensure that its acts are consistent with the
fundamental rights conferred by Chapter III of the
Copstitution, particularly the mandate of Article 14
to eschew the vice of arbitrariness.

In Ramana Shetty V. International Aivport Authordty
AIR 1979 SC 1635 the Supreme Court evolved and
enunciated the judicial dictum for obedience by the

~State and 1ts instrumentality as the Authority,

electing to prescribe the qualifications or
conditions of eligibility in the course of inviting
tenders or distributing its largess. The Supreme
Court held as follows :-

"It is a well settled rule of aaministrative
law that an executive authority must be
rigorously held to tne standards by which it
professes its actions to be judged and it
must scrupulously observe 'those standards on
pain of invalidation of an act in violation
of them. This rule was enunciated by

Mr. Justice Frankfurter in Vitarelli V.
Seation (1959) 359:3 L.Ed. 24 1012",

This dictum was reaffirmed by the Supreme Court in
M/s. G.J. Fernandez V. State of Karnataka AIR 1990
SC 958 para.12. The Authority is dutybound to
ensure scrupulously compliance of each tender with
the condition of eligibility prescribed by the
Authority. It is in obedience to this judicial
dictum that the Authority owes a duty to appraise
and assess the eligibility of each of the said
Companies on’the basis of the information resting
in its custody. The assessment is required to be

: édldge and not casual. It is the substance and

not the form which should enter into appraisal.

The Authority prescribed inter alia a condition
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the meaning of Non—Banking Financial
Companies %

and engaged in the businegg of
leading, hire purchage Or any other
form of lending activity, »

structurally analysed, the condition progects twin
stipulations for conjucative and collective

compliance. 7The tenderer Should not only qualify
to be a Non-Banking Finanecial Company as defined
in the Statutory Directions of the Reserve Bank of
India but should alsg have been engaged in or
should have been carrying on asg its business the

leasing Or hire-purchase OT any other form of
lending activity,

A Non—Banking Financia) Company ig defineq
exhaustively in cliause (1) of Directions 2 of the
said Directiong as Meaning any hire-purchase
finance, housing finance, investment oy loan or
mutual benefit finaneia) company and an equipment

A Non-Banking Finaneian) Company has several
Species or clasges and each ig defined in
Direction 2, A glance at these definitiong

Act, 1934, is required to be called to aigq on
the thrust of c1ause (0) of Direction o which
enjoins that an expression used but not defineqd
in Directions and defined in the Reserve Bank
of India Act, 1934 should have tpe Same meaning
a8 assigned in the 82id Act, The perusal of
the definition of the expressiqn "financial
institution® establishes ijtg S9ine qua non ag
non-banking institution carrying on ag its
business, any of the enumerateqd activitieg,
Succinctly stated, the overt and demonstrable
éngagement in one of Such activities s an
indispensable attribute,

The antecedents of each of the said Companies
as disclosed by the Metropolitan Commissioner

Authority, Incidentally, each Company has
declared itg intention to eérect a building on
the land and to 9211 its parts to its share-
holders at marke s price for Occupation of jitg
offices, 1o put it pointedly, cach Company
intends to be a Jailder Or promoter unger the

vnis b o B




Maharashtra Ownership Flats (Regulation of the Promotion
of Construction, Sale, Management and Transfer) Act, 1963
There id nothing to show or suggest that the said

Company intends to finance the sale of the immoveable
property. If so, the Company will per se disqualify
itself to be a financial institution on the thrust of

the negative or exclusionary part of its definition.

An institution which carries on as its principal

business the purchase, congtruction or sale of
immoveable property so however that no portion of the
income of the institution is derived from financin

such construction or sale ceases to be a financial
institution. What is decisive is not the main object

‘of the Company, but the acts executed in pursuance of
such object.

I. In conclusion, I hasten to add that it is the
Authority who is competent to determine the eligibility
of the each of the said Companies and the validity
of its tender, notwithstanding direction contained
in clause (2) of Direction 2 that a question turning
on whether a Company is a financial institution or
not is required to be decided by the Reserve Bank
of Tndia. It is not permissible to the Authority
to abdicate its discretion although the Aunthority
is at liberty to solicit the guidance or the cowrsel
of the Reserve Bank of India.

J. ZLastly, it falls for consideration whether the
Authority owes a duty to extend to each Company a
right of being heard - audi alterem partem, in
defence before recording its decision as to its
eligibility. In my opinion, the answer is negative
as the Company has been extended opportunity to
produce records in proof of its claim to be a Non-
Banking Financial Company and engaged in the business
of such company. The Authority has acted fairly
and has not taken into cvonsideration any document at
the back of the tenderer.

K. It is firmly settled now by virtue of the authority
of the Supreme Court in Food Corporation of India
V. Kama Dhenu AIR 1993 S5C 1604 that a public
authority overlooking or discoutenancing the highest
tender is duty-bound to communicate its decision
with reasons to the tenderer. The Authority will
have to abide by the judicial dictum."

T The Metropolitan Commissioner then informed the
Authority that this Item was considered by the Executive
Committee of the BMRDA along with the opinions of the
Advocate General of the State of Maharashtra and Shri Suresh
Shroff, Solicitor and had also heard the views of the Legal
Adviser in the matter. The Metropolitan Commissioner added
that the Committee was also informed that M/s. Bank of '
Baroda who were 2nd highest tenderer for plot of land
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No.C-26 and M/s. Apple Industries pvt. Limited who were

d highest tenderer for Plot of land No.C-27 hag by their
ters dated 17.6.1994 2ng 14.6.1994, respectively expressed
ir willingness to escalate their offers upto the levels of
e premium offered by the highest tenderers for the
réespective plots, The Metropolitan Commissioner further
informed the Authority that the Executive Committee had
;ﬁcommended to the Authority (i) to exeluge from its
tonsiderationithe tenders submitted by M/s. Bibhishan

ance and Trading Company Private Ltd. and by M/s. Tacit
Finance and Investment Private Ltd. for plots of land

No.C-26 and No.C-27, respcclively and to repay the Earnest
lloney deposited by both the Companies and (1i) to allot plot
0f Jand No.C-26 to the Bank of Barodn and SEas e

the Apple Industries Ltd. at the rates of the ;remium

offered by them.

8.7 . After considertng the foregoing, the Athorily dceidod
ta exclude from its ‘consideration the Tender Form No.100
hmit+nd by M/s. Bibhichan Tinaura' & Prading Private T td.
and Tender Form No.1585 submitted by M/s. Tacit Finance &
lnvestment Private Ltd. and ordered repayment of earnest
loney deposited by both the Companies,

9.8.  The Authority then considered as to vhe ther tendersd
ubmitted by second highest tenderere for bnth the plots

inder reference were eligible for allotment. The Authority
%}ed that M/s. Bank of Baroda who were the second highest
_ﬁnderer for Plot of land No.C-26 was a banking company and

as falling in category (i) of the tender advertigement

ﬁz. "A Banking Company within the meaning of Banking
,igulation Act, 1949 and a Scheduled Bank under the provisions
0f Reserve Bank of India Act, :1934." Ths Authority also noted
that M/s. Apple Industries Ltd. who were the second highest
ienderer for plot of land No.C-27 was a Merchant Banking
ﬁmpany which was registered with SEBI as Category I Merchant
Jankers and was falling in Category (iii) of the tender
advertisement viz. "A Financial Services Company engaged in
the business of merchant banking and registered with SEBI as
EfCategory I Merchant Banker." The Authority found both the
fenderers viz. M/s. Bank of Baroda and M/s, Apple Industries
Ed. eligigzg for allotment of land. In view of the

" —
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willingness shown by both the tenderers mentioned above to
escalate their offer to the rates of the premium offered

by the highest tenderers for the respective plots of land,

the Authority decided to allot Plot of land No.C-26 to the
Bank of Baroda at the premium of Rs.80,70,89,821/- (Rupees
Eighty crores seventy lakhs eighty nine thousand eight
hundred twenty one only) and plot of land No.C-27 to the

Apple Industries Ltd, at the premium of Bs.85,20,97,864/~
(Rupees Eighty five crores twenty lakhs ninety seven
thousand eight hundred sixty four only). The Authority
accordingly passed the following Resolution :-

RESOLUTION NO.607

"RESOLVED THAT having considered the opinions of
the Advocate General Maharashtra and Shri Suresh Shroff,
Solicitor, together with the statement made by Shri K.N.
Patel, Legal Adviser, to expound the law bearing on the
subject, the Authority hereby decides to execlude from its
Bi hhishan
Finance & Trading Private Ltd. in respect of plot of land
No.C-26 and other submitted by M/s, Tacit Finance &
Investment Private Ltd., in respect of plot of land No.C-27

consideration two tenders - one submitted by M/s.

for the reasons that such tenders are ineligible and invalid
on the application of the conditions of eligibility
prescribed and stipulated by the Authority in the Tender
Notice and Booklet published in this behalf and further that
each of the said Companies is found on the basis of
information provided by it to be neither a Non-Banking
Financial Company within the meaning of Non-Banking Finanecial
Company (Reserve Bank) Directions, 1977, nor to be engaged in
the business of leasing, hire—purchase or any other form of
lending activity. Resolved further that the earnest money
deposited by both the Companies be refunded to them.

"RESOLVED FURTHER THAT in exercise of the powers
conferred on it under sub-section (2) of Section 3 of the
Bombay Metropolitan Region Development Authority Act, 1974
and all other powers enabling it in this behalf, the
Authority hereby accepts the offer (i) of the Bank of
Baroda and allots to it plot of land No.C~26 in 'G' Block
of Bandra-Kurla Complex at the lease premium of

00-0(09/-
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