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ED 156THTMEETING OF THE

MINUTES OF THE ADJOURB
"JﬂLiijﬁﬂRﬂ . ‘

DATE 18th June, 1992 (Saturday)'
TIME : 12. oo Noon | B
- PLACE : Chief Secretary's Committee Room,

5th Floor, Mantralaya.
MEMBERS PRESENT

shri N. Raghunathan, . o o = Chairman

Chief Secretary to Government~ e S
shri Shitish B. Patel. o ©Ts UwMember
Shri D.T. Jcaseph, ' . = Member

Secretary (TPWSS) to Government,
Urban Develepment Department.

Shri Ajit Warty, - 7 - .Member
‘Secretary to Government, '
Housing & Special Aseietanee

Department. .

Shri B.B. Sharma, y " - ‘Member: -
Managing Director, . - oo -
CUI.DOCQOQ I - . RS . .

Shri D, Mehta, s :' - -Member

MetrOpolltan Comnissioner.
INVITEES : |

Shrl Venkat Chary, X g
- Principal Secretary (ULB) to Government, L
Urban Develgpment Department.,

Shri E.S. Baroi,” = - 7
Addl. Municipal Commzssioner, R :
Municipal Corporatzon of Greater Bombay.hk.

shri K.N. Patel, . | e
Legal Adv:lser, BLERDA. : ' I

Shri S5.V. Asgaonkar, Secretary, Executlve COmnlttee, BMRDA.

At the outset, the Chairman informed the Committee that
Shri Charles Correa has by hig letter dated 6th June, 1994
tendered resignation of the Membepship-ofwthe Executive
Committee. The'Chairman recalled that Shri Correa was a member
of the Executive Committee since the inception of the BMRDA
in 1975. The Chairman also referred to various valued
contributions made by Shri Correa!foride?elopment”of the
Bombay MetrOpolitan Region includihg New Bombay. Making
reference to the National Commission on Urhanisat1on which was
chalred by Shri Correa, the - Chairman stated that 1t immensely
contrzbuted to the formulation of Nat10na1 Urban Development

Policies some of which were imple Etiq through Nehﬂﬁﬁﬁoﬂgar
Yojana, 74th Amendment of the & for furthe®
- ’ . :......'2/“'-
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strengthenlng the democratlo decentralisation and Mega-clty
Programme. The Chairman then congratulated Shri Correa for
the unique honour of receiving’ the 1994 Praecmium Imperiale
Award for architecture and wished him similar success in
future endeavours, o . S

Other members also associated themselves with the
views expressed by the Chalrman. The. Committee then ﬁieoed
on record the valuable servioes rendered by Shri Correa as
a Member of the Committee and requested the Chairman to
convey the same to Shri Correa,

gonfirmation of the mlnutes of the 1ast
(156th) Meéeting of the Committee held on
the 30th May, 1994, -

The minutes were confirmedQ

- pction taken on the minutes of the last.

{(156th) Meeting of the Committee held on
~the 30th May, 1994.

- Two_plots reservod fop park;gg/commeroial us

" in International Finance & Business Cenfre (IFBCL
fn,E K %

dra-Kurla Complex

The Commlttee considéred the note and draft advertisement
regardlng development of two plots reserved as car park/ -
oommerc;al vide Annexures I & _I-A circulated to the Committee.
The Committee decided that in the draft advertisement it
should be clearly stated that ‘the car park to be provided
should be of international standard with adequate space for
entry and exit and proper arrangements for fire safety,
ventilation, water proofing ete. The car park should also
have toilet facilities. It was also decided that the
allottee should be asked %o provide parklng spaces for
570 cars free of cost, to BMRDA. Subjeot to the above, the
Committee approved the draft advertisement and desired that
tenders should be invited in two separate -sealed envelopes
appropriately subscribed as Envelope-I (Teohnioal~ahowing
conceptual design and drawings for car park) and
Envelope-II (Finanoial Proposal)

Plots_ reserved_forggonveg_;on cegtre(Hotel

in iF =

The Committee then considered the note and alternative
draft advertisements in respect of development of Convention
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Centre and Hotel plots in 'G"' Block of Bandra-Kurla Complex
which were elrculated .88 Annexures II II-4, II-B & II-C,
After some discueeion ﬁhe Committee deferred consideraﬁion
of the Item., '

Subject to: above, the- Codmittee noted-the-action taken

ITEM NO 5 Disposal of two Gommercial Plot.'
- Nos,0-26 and - C~27 in International- [2E
= Finance :&:Business Cgntre in 'G* . .
‘ ;Bloek of the Bandra-Kurla Complex, :
by “imviting sealed tenders by publie . *~
advertisement

5.1. _ Resuming the discussion remaining inconclueiVe on the

dubject at the- last meeting held on 30th May, 1994, the
 Metropoliten Commissioner recalled to the attentxnn,of the

members of Executive Committee that the Authority had
received seventeen tenders in respect of the plot of land
No.C~26 and elevem tenders in respect of the plot of land
No.C~27 as listed in the Statements 'A' & 'B' to the- Item Note
considered by the Committee at the last medting. ‘He “added
that the. tendere, one submitted by ,ihbhiehanﬁzingnoe -and
Trading Private Limited, and registering the offereaﬂpremium

-at.fs,80,70,89,821/-~ for the plot of land No. 0-26 and the

other submitted by Tacit Finance and Investment Private Ltd.,
and registering the offered premium at Bs. 85, 20 o7 864/- for’
the plot of 1and No.C-27 were found to be rank1ng the highes%

5.2  He- stated that he had called for certain deoumente :"

- from each of these:two highest tenderers and his findinge of
the enquiry based on such_documents are . recorded in
,paragraph 10 of the Agenda Note as follows 3.

s

"(a) M/s.<ESbbiehan Pinance & Trading Pvt. Ltd., which
was incorporated under the- Comganiee Act, 19b6,
as _limited company, on 12.03.1992, have shown a’

" loss for the year 1992-93 of Bs.55,325/- 4n their -

" profit and loss: account for the. per10d ending
31.3,1993. In the Balance-Sheet. they have shown
their authorised share capital of Bs: 50 »000/~ and

* issued.subscribed capital of 200 rupees
(20 equi: ggares of ®s.10/~- each). They have L
informed they ar® carrying. out the activities
such as finance trading, hire. purchase and
leasing and that the built-up area of 11i,520,05 Bqa. -
Mtrs. in respect of Plot Neo. 0—26 will be allotted
to the members of .the propoped. -pperative
society who fall under the eligible eategories as
stipulated in the tender booklet. :

egeadf=
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(v) M/s. Tacit Finance & Investment Pvi. Ltd.
which was incorporated limited company.in
July 1989, have shown & 108s of Rs,5,156/~

. for the year ending 31.03.1993. Shey have
consistently shown loss for the year 1990-91
(Rs.30,251/~) , 1991-92 (%5.23,789/~-) and
1992-93 (Bs.59,196/~). In the balance sheet
they have shown authorised share capital of
Bs. 20 Lakhs and subsoribed capital of
Rs.6,71,000/-. They have informed that the
company is engaged in the business of finance
and investment.: They have further informed in
their letter referred to above that the built-up
area of 11,438.63 Sq.Mtrs. in respect of. Plot
No,(3-27. shall be allotted to the share-holders

of the Compan¥ ho-fall under the ellﬁlbi
category as ipulated in the tender ooklet.”

5.3 The MetrOpolltan Commissioner ‘added that he had
examined, 1in consultatlon with the Advocate General of the
state of Maharashtra and Shri Suresh Shroff, the partner of
the leading flrm of 301101tors, amerchand & Mangaldas &
Hiralal Shroff & Co., the eligibility of the daid tenderer
companies and the -validity of thelr respective tenders, He
stated that both the  Advocate General and Shri Suresh Shroff
found the tenders of the said companies to be ineligible and
invalid on the .application of the condition of eligibility
prescribed’ and_represented by the Authority in the course of
inviting tenders. He Ainvited the attention of the Meeting

to the condition of eligiblllty prescribed in the preface as .
also condition 11 of. the Booklet published by the Authorlty,_r
particularly to cond1t1on (1i) stipulating expressly that the
tenderer should be Non—Banking Tinanecial Company within the
meaning of NonaBanklng Pinancial Companies (Reserve Bank)
Directlone, 1977, and should be engaged in the business of
leasing, hire purchase or any other form of lending activity.

5.4 - The Metropolitan COmm1351oner concluded that each of
the said Compan1es igs neither a Non—Banklng Financial Company
as deflned in the Direetions of the Reserve Bank of India nor
has it been engaged or carrying on the business of leasing,
hire-purchase or other form of lending actavlty to qualify

to be a Non—Banking Financlal Company.

5.5 The ‘Ghairman’ of the Commlttee reqnested shri K N. Patel,
Legal Adviser,. present at the Meetlng as the Special  Invitee
to express his opinion. - Shrl Potel made the following

An.-|.5/_
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statement := e Lo 0w L L0 L

"A. The Authority -is & body corporate comstituted.
and establighed by:an act of thé:State legislature
called the Bombay Metropolitan Regien Development
Authority Aot,ﬂ19?4;land{is'esgéﬁtially-a i
statutory body. ' -By virtue of- sub~gection {2). of
Sectidn 3 of the ¢aid Act, thHé Authority is
invested with the power and-authority to- .- .

acquire, hold and dispose of both moveable and.
immovenble property. To canalise such powery: . .-

the ‘Authority has,; in exerciseé,of its power 1
urider -fectién 50 of-the said Act, framed & . -
self-regulating code:called. the Bombay.Metropolitan
Reglori-Development ' Authority (Disposal of Lands)
Regulationn;-1877. "It is in‘ purtughes 0 <., .
clatse {11) of‘*Regulation 4 of the” said Regulations
that the Authority invited competitive tenders by

public advertisenent.

.B. The Authority is accordingly the instrumentality =~

'+ of the State within the meaning of Artaéle 12 of"
the Odnstitution and owes a constitutional. duty =
to ensure that its acts are consistent with the
‘fundamental “rights confeirred by Chapter III.vf: ..
the Constitution, particularly the mandate of ..
Article 14 to eschew the vice of arbitrarihess.” =

.€. In Raména Shetty V Internationsl Airport.

Authority ATR 1979 SC 1935, the Supreme Géurt ~~— + 7
evolved and erunciated thé judicial dictumifor :. - .-

- obedience; by the State and its instrumentality =
... as thée - puthority, electing to preseribe’ the =~ *
= qualifications -or conditicns of eligibslity dn - . -,
. .the course of inviting tenders or distributing
its largess. The Supreme Court held as follows :
"~ "1t is a well settled rule of administrativé
daw-that an -execyfive authority must be .'..:. ... | o
_rigorously. held to the standards by which it
professes its actions to be judged and“it”* = -
- must dcrupulously observe those. standards em - .-
- - pain of :invalidation of an act in wiolation = |
- - of them., This rule was enunciatéd by -~ - '
' Mr, Justice Frankfurter in Vitarelli V. . .
Seation (1959) 359:3 I Bd. 2d 1012,"

"y

- .~ D. This-dictum wag reaffirmed by the Supreme, Court .

-~ - ‘in M/s, G.J.  Fernandez V. State of Karnataka
©: 7 AIR 1990 SC 958 para.12. The Authority.ia. . - &
v wdutybound. $6 -ensure scrupulously complisnce of

each tender with the condition of eligibility
prescribed by the Authority. -It is in - -, =
obedience to this judieial dictum that the
Authority owes a.duty to appraise and assess’
the-eligibilify of each of the,said Companies
'onfthe-basiamq%ftha information résting'in -
its custody.  The.assesament is Tequired -fo-
'be clope and net casual. ~1%-is the substance .

" and not the form which.should enmter into™
appraisal. - -~ - R : - ‘ :

ceveeb/-
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The Authority prescribed inter. alia a conditien
of eligibility as fgllgWs R L
n(ii) A Non-Banking Financial Cohpany within
| the meaning of Non-Bapking PFinancial
. Companies (Reserve Bank) “Directions, . -
- 1977, and emgaged in the business of.
- leasing, hire-purchase or any other
form of lending aotivity.". - =

Structurally analysed, the condition projects
twin stipulations for conjucative and collective
compaAimce,. The tenderer should not only qualify
to be a Non-Banking PFinancial Compaiy as defined
in the statutory Diree¢tions of the Reserve Bank
of India‘ bt should also have besn engaged in or
should have been carrying on as its business the

" leasing or hire-purchase or any other form of .

lénding activity.. .

A Non-Banking Financial Company is defined
exhaustively in clause (1) of Directions 2 ef
the said Directions as meaning any hire-purchase
finance, housing finance, investment or loan or
mutual benefit financial company end an. -
equipment leasing company. ~

A Non*Banking“ﬁihancial.Compqny has several
gpecies or classes and each is defined in .

Direction 2. A glance at these definitions

discloses a pattern and a commnon denominator .
that to qualify to be ome of the -classes of the
non-banking- financial company, the company -
should- be essentially a financial imnstitution
carrying on -as its principal business the
business specified in each definition.. While .
the expression "finaneial institution" remains
undefined in the Directions, its definitian
provided’ inm’clause: (C) of ®ection 45-I of .the
Reserve Bank of India Act, 1934, is required
to be salled to aid on the thrust of .

clause (o) of Direction 2 which enjoins that
an expression used but not defined in
Directions and defined in the Reserve Bank of
India Act, 1934 should have the same meaning
as assigned in the said Act. The perusal of
the definition of the expression "financial
institution" establishes its sine qua non as

a non-banking institution carrying on as its
business, any of the enumerated activities.

‘Succinetly stated, the overt and demonstrable

engagement in one of such activities is an
indispensible attribute. = ‘

The antecedents of sach of the said Companies
as disclosed by the Metropolitan Commissiomer
do not vindicate its claim to fulfil_the
condition of eligibility prescribed by the
Authority. Incidentally, each Company has
declared its intention to erect a building

on the land and to sell its parts to its
shareholders at market price for occupation

-oono,?/-



of its offices..
Colpany intends to be a bui

put it pointedly, each
gder or promoter

under the Waharashtra Ownersiiip Flats
(Regulation.of the Promotson of COnstructlon,

Sale, Management:.and Transfer) Act
There is nothing to show or sugges%

1963,
that the

said Company intends. tg.ilnance the sale of

the immowvable -property..
will per se disgualify itself

Tf. 80, the Company

to. be: a

financial institution on the thrust of the

negative or exclusionary part

of its definition.

An institution which carries on-as d%s- . -
pripcipdl business the purehase, obnstruution
or -sale ¢f immoveable. property so-however that

no. port.
derived from-Tingncin

gdle- ceases to be a nancial

n’ of the income of the ingtitytion is
such constEpetion e .

instltutimv

What is-decisive is not the main object of
the Company, but -the acts executed: in pursuance

of such ob;ect

Authority. who is compétent to

In concluslon, I hasten to add that it is the

determine the

eligibility of each of $he gaid Comparilées and
the validity of its tender, notwithstanding .

direction contained in ¢lause:

(2) of

Direction 2 that a question turning on.ﬁhather

a Company is a Tinanoial institytion or not ds
required to.be decided by the Reserve Bank of

India.

It is not permissible to the Authorisy

to adaicate its discretion.although the.
Anhhority is .at-1liberty .to solicit the. guid&nce

or, the counsel of the: Reserve

a:right of being heard - audi

Lastly, it falls for cons;deration whather iha
Authority owes a duty to extend to each Cbmmﬁny

Bank of Indiaf

alterem paptam, \

in- defence :before. recording- its. decigion as to N

itS‘eligibillty.;

In my opinion, the andwexr is

negative as the Company has been extended- ;
opportunity -to produce records in proof.¢f xts

claim to-be a Bon-Banking Financial Cempany - .
and engaged in: the business of such compzny

”It is flrmly settledfngw.by V1rtue of the
authority of  the ‘Supreme Ceurt in Fopd .

Gorporation of India V. Kama Dhenu AIR 1993
SC 1604.that a public.authority overlooking

or discountenancing the highest $ender ig-

duty~bound  to communicate its
reasons - to the testderer. The

have to &@bide by +the judicial’

5.6 In view of the fbregoing, the
to the Authority %o exclude -from its
Tender Form No.100. submitted by M/s.
Prading Pr1Vate Ltd and Ténﬁer ‘Form.

M/ s. Tacit Flnanee & Inwea*mamt Priva$eLLtd.‘

‘decislon with ..

Authority_wlll"

diétun,.

—Committée recommended
_considération the

Bibhlshan PFinance &
Ro.155 submitted by

%hﬁugpmmittge

ceeeeB/=



also recommended to the Authority to approve repayment

of the earnest money dep051ted by both the Companles.
Ced :
5. 7 The Commlttee then conaldered as to whether tenders

submitted by.second hlghest tenderers for ‘the plota under
reference were ellglble for allotment.l M/s.uBank of
Baroda were the second highest tenderer for Plot No.C=26
and M/s. Apple ‘Industries Ttd. ‘were the second highest
tenderer for Plot No.C-27. Both the tenderers were -
satisfying the condition as regards ellgibility for
allotment.. Whereas, Bank of Baroda is & banklng company
and was falling in Category (i) of tHe tender advertiaement
viz. "A Banking Company within the meaning of Banking ,
Regulation Act, 1949 and a Schedulead Bank under the |
provisions of Reserve Bank of India Act, 1934" the Apple
Industries Ltd, is a Merchant Banking. Company whlch is
registered with SEBI as Category I Merchant Bankers and
was falling in Category (iii) of the tender advertisement
viz, "A Pinancial Services Company engaged in thélhusinesa'
of merchant banking and Iegistered w1th SEB] as a- Category I
Mernhant Brmk'er ",

5.8. The Bank of Baroda had offered the premium of _
Rs.75,01,01,001/~ (Rupees Seventy five crores one lakh one
thousand one only) for Plot No.C-26 and the Apple Industries
Ltd. had offered the premium of Rs.75, 60 78,344/~ (Rupees
Seventy five crores sixty lakhs seventy eight thousand

three hundred forty four only) for Plot No.C-27. The

offers made by them. were lower than those offered by

M/s. Bibhishan Finance & Tnading Private Ltd. and M/s. Tacit
Finance & Investment Private Ltd. for the reSpectlve plots.

5

5.9 The Metr0polltan Comm1331oner 1nformed the Gommlttee
that both, the Bank of Barods and M/s. Apple Industries Ltd.
had by their letters dated the 17th June, 1994 and “the '
14th June, 1994 respectively, expressed their w1llingnass
to escalate their offers upto the rate offered by the =
highest tenderers of the respective plots,

5.10. The Committee, therefore, recommended to thé ~
Authority to allot Plot No.C-26 to the Bank of Baroda and
Plot No.C-27 to the ‘Apple. Industries Ltd, at -the premium
offered by them as stated above, ¢ 7 -

The meeting then ad;ourned with a vote of thanks to
the Chair. .
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