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MIk T S OF THE ADJOUR ED 156TH MEETING OF THE 
IDT . I 	t 

DATE 

 TIME : 

PLACE : 

MEMBERS PRESENT  : 

ieftb4Une, - 1994 (Saturday) 

12.00 Noon 

Chief Secretary's Committee Room, 
5th Floor; Mantralaya. 

• 

Shri N. Raghunathan, • 	 - Chairman 
Chief Secretary to Government 

Shri 
Shri D.T. Joseph, 	 Member 

Secretary (TPWSS) to Government, 
Urban Development Department. 

Shri Ajit Warty, 	 4dember 
Secretary to Government„ 
Housing & Special Aseistande 
Department. 

. Shri B.H. Sharma, 	 -, .Member:- 
Managing Director, 
C.I.D.C.O. 	 , 

Shri D. Mehta, 	 -Member 
Metropolitan Commissioner. 

INVITEES : 

Shri Venkat Chary, 
•principal Secretary/(ULB) to Government 
Urban Development DePartment. . 

Shri N.S. Barói, 	1. 	H 
Addl. Municipal Commissioner, -- 

 Municipal Corporation of Greater Bombay.., 
Shri K,N. Patel, 

Legal Adviser, BMRDA. 

Shri S.V. Asgaonkar, Secretary, Executive Committee, BMRDA. 

At the outset, the Chairman informed the Committee that 
Shri Charles Correa has by his letter dated 6th June, 1994 
tendered resignation of the Membership of the Executive 
Committee. The Chairman recalled that Shri Correa was a member 
of the :  Executive Committee since the inception of the BMRDA 
in 1975. The Chairman also referred to various valued 
contributions - made by Shri Correa for development of the 
Bombay MetrOpolitanilegion including New Bombay. Making 
reference ta the NatiOmal - CommiSsiop on Urbanisation Which was 
chaired by Shri Goilrea, the - Chairman stated that it immensely 
contributed to the formulation of National Urban Development 
Policies some of which were i3le31hrouh Nebt4i0014gar 
•ojana l  74th Amendment. of the 	 for furtheir 



strengthening the democratic decentralisation and Mega-city 
Programme. The Chairman then congratulated Shri Correa for 

the unique honour of receiving the 1994 Praemium Imperiale 
Award for architecture and wished him similar success in 

future endeavours. 

Other members also associated themselves with the 

views expressed by the Chairman. The Committee then placed 
on record the valuable services rendered by Shri Correa as 
a Member of the CoMmittee and requested the Chairman to 

convey the same to Shri Correa. 

Confirmation of the , minutes of the last' 
(156th) Meeting of the Committee held on 
the 30th May, 1994.  

The minutes were confirmed. 

" - Action taken on the minutes of the last 
(156th) Meeting of the Committee held on 
the 30th May, 1994.  

Two • ots reserved f.. .arki s commercial use 
in 	ernational Finance & Business Cen re PBC)  
in Rendre-Kuria Complex  

The Committee considered the note and draft advertisement 
regarding development of two plots reserved as car park/ 
commercial videAnnexures I & _I-A circulated.totheCommittee. 

The Committee decided that in the draft advertisement it 
should be clearly stated that the car park to be provided 

should be Of international standard with adequate space for 

entry and exit and proper arrangements for fire safety, 
ventilation, water proofing etc. The car park should also 
have toilet facilities. It was also decided that the 
allottee Should be asked to provide parking spaces for 
570 cars free of cost, to BMRDA. Subject to the above, the 
Committee approved the draft advertisement and desired that 

tenders should be invited in two separatesealed envelopes 
appropriately subscribedas Envelope-I (Technical-showing 

conceptual AREASZI and trawings for car park) lind 

Envelope-II (Financial.,PrOPCsal). 

Plots reeervedfer-Oonveintion Centre/Hotel 
in IF2C  

The Committee then considered the note and alternative 

draft advertisements in respect of development of Convention 
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Centre,,and Hotel plots in 'G' Block of Bandra-Kurla Complex 
which were circulated as 	 II-B & II-C. 
After some discussion -the Committee deferred consideration 
of the Item. 

Subjedt td above theCoemittee noted the action taken 
report. 

ITEM NO. 5  i -Disposal of two 3otmercial Plot. 
No 9.0-26 anc:PC-27.incinternational-

, PinanceAtBusinese,Centre in ,",q' 	. . 
Bieck of the Bandra-Kurla Complex, 
by'inViting sealed tenders by public 
advertisement.  

5.1. Resuming the discussion remaining inconclusive on the 
subject at the last. meeting held on 30th May, 1994, the 

Metropolitan Commissioner recalled to the attentiOn . of the 
members of Executive Committee that the Authority had 
received, seventeen tenders in respect of the plot . of land 

• 	 No.0-26 and eleven tenders in respect of the plot of land 
No.C-27 as listed in the Statements 'A' & 'B' to tile Item Note 
considered by the Committee at the last meeting: •Ee-nAded 
that the tenders, one submittectibstSalthhistiark knniii*CP' and 
Trading Private Limited, and registering titoftthOittitismium 

atibk410,10,89,1321/-. for the plot of land No.C-26 and the 

other submitted by Tacit Finance and Investment Private Ltd., 
and registering the offered premium at Et.85,20,97,864/- for 
the plot of land No„0-27 were found to be ranking the highelatt'. 

5.2 	Re stated that he had called for certaindocumeAtsj 
 from each of thesertwO highest tenderers and his findings of 

the enquiry based On suck documents are recorded in 
paragraph 10 of the Agenda:Note as follows 

"(a) Mis. 211oh2ahan Finance & Trading Pvt. i Ltd. which 
was incorporated-under, the-Companies Act, 1R06,, 
as limited company, on 12.03.19927, have shown 
lobs for the year 1992-93 Of Its.55,525/- in their 

- profit and lose 	for the Teriod,ending 
31.3.1993. In the Balance-Sheet,they have Shown 
their authorised -share capital 	Rs.50,000/— and. 
issued-subscribed capital_ of 20Q rupees 
(20 egnityh ,aates of Rs.10/ each). - - They have 
informed thfinhey at* caring. oat theHactivities 
such as finance trading, hire, purchase and 
leasing and that the built-up area of 11,520.05 - :Sq.' 
Mtrs. in respect of not No.C-.26 will be allotted 
to the members Ofttba.P.V0.P013.*-0.9,7.14),P10:111-.- 
society who fall under the eligible categorteCas 
stipulated in the tender booklet. 
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(b) M/s. Tacit Finance & Investment Pvt. Ltd. 
which was incorporated limited oompanyAn 
July 1989, have shown a loss of 1145,156/- 
for the year ending 31',03.1993. They have 
consistently shown. lose for the year 1990-91 
(IP.30,251/-), 1991-92 08.23,789/4 and 
1992-93 - (Rs.59,196/-). In the balance sheet 
they have shown authorised share capital of 
Rs.20 Lakhs and subsoribed capital of 
Its.6,71,000/-. They have informed that the 
company is engaged in the business of finance 
and investment.: They have further informed in 
their letter referred to above that the built-up 
area of 11,438.63 Sq.Mtrs. in respect of Plot 
No.0-27 shall be allotted to the sharetholders 
of the Companuwho.fallunder the eligible 

i :category as stipulated in the tender booklet." 

5.3 	The Metropolitan Commissioner added that he had 
examined, in consultation with the Advocate General of the 
State of MaharaStra and Shri Suresh Shroff, the partner of 

the leading firth of Solicitors, Amerchand & Mangaldas & 

Hiralal Shroff & Co., the . eligibility of the Said tenderer 

companies and the:validity of their - respective tenders. He 

stated that both the Advocate General and Shri Suresh Shroff 
found the tenders of the said companies to be intligible-and, 
invalid on the application of the condition of eligibility 

prescribed' and represented by the Authority in the course of 
inviting tenders. He invited the attention of the Meeting 
to the canditian of eligibility prescribed in the preface as 
also condition 11 of the Booklet published by the Authority, 

particularly to condition (11), stipulating expressly that the 
tenderer should be Non-Banking Financial Company within the 
meaning of NonaBanking Financial Companies (Reserve Bank) 

Directiona l -1977, and should be engaged in the business of 
leasing, hire purchase or any other form of lending activity. 

5.4 	The Metropolitan Commissioner conclUded that each of 

the said Companies is - neither a Non-Banking Financial Company 

as defined in the Direetions_of the Reserve Bank of India nor 
has it been engaged or 'carrying on the business of leasing, 
hire-purchase or other form of lending activity to qualify 

to be a Non-Banking Financial Company. 

5.5 	TheChairmadof the- Comeittee requested qhri K- N Patel, 

Legal Adviser, present at the Meeting as the Special Invitee 
to express: his ppinion. -Shrillttel made the following 
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statement :- 

"A. The Authority is a body . corporate constituted, 
and established by an act of the'State:liegielature 
called the!Bombay Metropolitan Region Development 
Authority Aot,.1974,-and is essentially a 	. • . 
statutory body.' By virtue of-subsection (2) of 
SectiOn 3 Of - the said Act, the Authority is 
invested with the power ancieuthority te 
acquire, hold:and dispose of both moveable and 
immoveable property; To canalise such powerf, 
the.Atthority has,'In exereisesof its power 
underiction•50 of ,:the said Act, framed a . c -
self-tegaleting codecalled.the. Bombay,Metropolitan 
Region-Develgment'Authority (Dispostil'of Lands) 
RegulationSi-I977: It is - in'puritanse 
clatse (ii) ofIlegulation 4 of the -said Regulations 
that the Authority invited competitive tenders by 
public advertisement. , 

B. The Authority is accordingly theinstrumentality 
of the Statelvithin the meaning of Artiele 12(of 
the Constitution and owes a constitutional•duty 
to ensure that its acts are consistent with the 
fundamental'rights cOnfetredby Chapter'III:trf - 
the Constitution, particularly the mandate qf 
Article 14 to eschew the vice of arbitrariness. 

_Z. In Remana Shetty V International Airport - 	_ 
Authority AIR 1979 SC 1935, the Suptemedeart 
evoIved and enunciated the judltial 'dictum-40r 
obedience by the State and its instrumentality, 
as the Authority, electing to prescribe- the ' 
qualifibations. Or conditions :of' 	 ; 
the course of inviting tenders or distrihat44a. 
its largess. The Supreme CoUrt held as kelIciois : 

'It is a well. settled . rule of administrative ' 
law: that an execmitive authority must be 
rigoTouslY.held to the standards. by which it 
professes its actions to be Jadied'and -it' 

' must -Scrupulously observe thosestaniarde-qa 
pain of : invalidation of an act in viStign 
of them., This rule was ,enunciated by 
Mr. Justice Frankfurter in Vitarelli,V.. _ 
Seation (1 959) 359:3 L Ed. 2d 1012." 

D. This 4ictui Waareaffirmod by the Supreme Court 
in We. G.J. Fernandez V. State of Karnataka 
AIR 1990 SC 958 ,Pare.12. The Atthority,is, : 
dutyboundte-ensurs scrupolouslY Oomplianceef 
each tender with the condition of eligibility 
prescribed by the Adthority. It is in 
obedience to this judicial dictum that the 
Authority owes a duty to appraise and assess' 
the - o.140bst14Y,of .each, of thc.said 0.90Poo;e 8  
on the basis. opthe information reetinein 
its custody. The-aasessment is required-tor 
be elope and Mt oakata.. :4t-is the substance 
and not the form which.should enter into 
appraisal. 

6/- 
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E. The Authority prescribed inter. aliaa pondition 
of eligibility.as follOWs 
"(ii) A Non-Banking Financial COlapany within 

the meaning of.Non-Banking Financial 
Companies Weserit Bank)"Directions,._ 
1977, and engaged2,in:the business of. 
leasing, hire-pint-hese or any other 
form of lending activity.". 

Structurally analysed, the condition projects 
twinfitioulations for conjucative and collective 
compikitce.- The tenderer should not only-qualify 
to be a Ndn-Banking Financial Company as defined 
in the statutory:DireCtions of the Reeerre Bank 
of IndiWbUtshoUld also have been' engaged in or 
should have been Carrying - on as its busineis the 
leasing or hire-purchase or any other form of 
lending activity. 

F. A .  Non-Banking Financial Company is defined 
exhaustively in clause (1) of Directions 2 •f 
the said Directions as meaning any hire-purchase 
financei  hoUsing finance, investment or loan or 
mutual benefit financial company and'at 
equipment leasing company. 

G. A Non-Banking- Financial Company has several 
species or classes and each is defined in 
Direction 2. =A glen -0e at these definitions 
discloses a pattern and a common denominator 
that to_qualifyto be one of the •classed of the 
nom-banking-tinancialcOmpany, the-company 
should baessentially a financial institution 
carrying on is its principal business the 
business sPeeified - in each .definition. While 
the expression "financial institution" remains 
undefined in the Directions, its definition. 
providedin i claUsey(C) of Section 45-1 of .the 
Reserve Banktf India Act, 1934, is required 
to be Called - to aid on the thrust Of--! 
claUse (o) of Direction 2.which enjoins that 
an eXpression used but not defined in 
Directions and defined in the Reserve Bank of 
India Act, 1934 - should have the same meaning 
as assigned in.the said Act. The perusal of 
the definition of.the - expression "financial 
institution" establiehee its sine qua non as 
a non-bankitg4nstitution Carrying on as its 
business, any of the enumerated activities. 
Succinctly stated, the overt And dekonStrable 
engagement in one of such activities is an 
indispensible attribute. 

H. The anteceGents of each of the said Companies 
as disclosed 'by the - Metropolitan Cibnimissioner 
do not.vindicate its Claim to fulfil:the 
condition of eligibility prescribed by the 
Authority. Incideheally, each Company has 
declared its intention to erect a building 
on the land and to sell its parts to its 
shareholders at market price for occupation 

• 

7/ 



-: 7 :- 

of its offices. To put it pointedly, each 
Coital `'intends toy be a builder or promoter 
under the Maharashtra Ownershdp Flats 
(Regulation .of the Promotion of Construction, 
Sale, Managementeand Transfer) Act, 1963. 
There is nothing 'to show br suggest that the 
said COmPaRY' intends,to -.finance the sale of 
the immovable property. If-so, the-Company 
will per se disqualify itself to.be:a 
financial institution on the thrust of the 
negative or exclusionary part of its definition. 
An institution which carries on as its- . 
principal business the purchase, construetion 
or sale of iMmoveable property so however that 
no portfUn'of the inoome of the institution is 
deriVed fredefinancine such cotetrnientioters, 
sale-ceases to be a financial institution. 
What is decisive is not the main object of 
the Company, but the acts executed - in pursuance 
of such object. 

I. In conclusion, I hasten to add that it is the 
Authority who is competent to determine the 
eligibility of each of the said Companies and 
the validity of its tender, notwithstanding 
direction contained in clause (2) of 
Direction 2 that a question turning on whether 
a CompaAy is a finannial institutions or not 5s 
required to.be decided by the Reserve Bank of 
India.- It is not permissible to'the Authority 
to abdicate its discretion.although the 
Authority is .at liberty to solicit the guPience 
or the , counsel of the Reserve Bank of India..., 

J. Lastly, it falls for oonsideration whether tha 
AUthdrity owes a duty to extend to each,COMIonny 
aright of being heard - audi alterem partwa y  , 
in defence befbre recording its dUoisiou as to 
its eligibility.- Inimy opinion, the anSwer is 
negative as the Company has been,extended. 
opportunity•to produce records in proof Of its 
claim to .be a. Mon.aanking Financial  Company 
and engaged in,the business of such•coffipany. 

K. It is firmly settled now by virtue of the 
authority of the Supretflourt in Food 
Corporation of India V. •Kama Dhenu ATR 1993 
SC 1604-that a pUblio authority overlooking 
or discountenancing the highest tender is 
duty-bound to commSnieate its deoleion-With 
reasons -to the tenderer.% The Authority .will 
have to abide by the judicial dictum." 

5.6 	In view of the foregoing, the dommittee recommended 
to the Authority_to exclude-from its consideration the 
Tender Form, No:100,aUbmitted 	Mte, Bihhishan•Finance & 
Trading Private 4d. and-Teader:?Orm , NO.155 submitted by 
M/s. Tacit FiMihoe'  & Investment 	 Thp Committee 

8/ - 
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also recommended to the Authority to approve repayment 
of the earnest money deposited by both-the-Companies. 

5.7 	The Committee then =considered - as to whether tenders 

submitted by.elecond highesttenderers for the - plotsunder 

reference were eligible for allotment. M/s..Bank:of 
Baroda were the second highest tenderer for Plot No.C.;26 
and M/s. Appleindustries Ltd. were the.•econd highest 
tenderer for Plot No.C-27. Both the tendtrers were 
satisfying the conditions regards eligibility for 
allotment.. Whereas, Bank of Baroda is abankinglOompany. 
and was falling in Categoty (i) of the tender advertisement 

. 	. 
viz. "A Banking Company within the meaning of Banking 
Regulation Act, 1949 and a Scheduled Bank-uniler  the 

provisions of Reserve Bank of . India Act, 1934", the Apple 

Industries Ltd, is a Merchant Banking.Company which is 
registered with SEBI as Category I Merchant Bankers and 
was falling in Category (iii) of the tender advertisement 
viz. "A Financial Services Company engaged in the business 
of merchant banking and registered with SEBI as a Category I 

Merchant Banker". 

5.8. 	The Bank of Baroda had offered the premium of 
Rs.75,01,01,001/- (Rupees Seventy five crores one lakh one 

thousand one only) for Plot No.C-26 and the Apple Industries 
Ltd. had offered the premium of Rs.75,60,78,344/- (Rupees 
Seventy five crores sixty lakhs seventy eight thousand 
three hundred forty four only)for slot No.C-27. The 
offers made by themwere lower than those offered by 

M/s. Bibhishan Finance & Tnading Private Ltd. and M/s. Tacit 
Finance & Inveetment Private Ltd. for the respective plots. 

5.9 	The Metropolitan CommisSioner informed the Committee 
that both, the Bank of Baroda and..M/s. Apple Industries Ltd, 

had by their letters dated the 17th June, 1994'and the 
14th June, 1994 respectively, expressed, their willingness 
to escalate their offers upto the rate offered: by the 

highest tenderers of the respective plots. 

5.10. The Committee, therefore, recommended - to the 

Authority to allot Plot No.C ,726 to the Bank of Baroda and 
Plot No.C-27 to the Apple Industries Ltd. at•the premium 

offered by them as stated above. 

The meeting then adjourned with a vote of thanks to 

the Chair... 
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